Copnep>xaHue:

BBepneHue

Ba>XHOCTb faHHOW TeMbl 0bycsioBsieHa TeM, 4TO B HacToAweM MpaxgaHCKoOM Kogekce PO
B MepBbIN pa3 B UCTOPUM POCCUNCKOrO NMpaBa B OCHOBHOM KOANUMUKALMOHHOM aKTe
rPa>kAaHCKOro 3aKoHoAaTeIbCTBa €CTb NoApPobHO pa3paboTaHHbI KOMMAIEKC HOPM O
IOPUANYECKUX NNLaX; 3TOro He 3HaIN Kognpukaumm npeablayLmx NnepruoaoB: Kak
COBETCKOro, Tak n gopeBostounoHHoro. NK yctaHasineaeT 6a30Bble NMpUHUMNMANbHbIE
MOJIOXKEHMSA, KOCTAK KOTOPbIX COCTaBASAET nocaenytoLiee 3aKOHO4ATENLCTBO 06
oTOeNbHbIX BUAaxX opuanyeckmnx nuy. Mpu aTtom MK BBOANT abCONOTHO HOBLIN, KpanHe
Ba)KHbI ONs CTabunbHOCTU rpa>kgaHcKoro obopoTa NpUHLKMN 3aMKHYTOro peecTpa
IOPUANYECKUX 1L, C MOMOLLbIO KOTOPOro KpnanYecKme nmua MoryT co3faBaTbCsa U
paboTaTb TOJILKO B TOW OpraHM3aLUnOHHO-NPaBOBON hopMe, KOTOpas He NMPOTUBOPEYNT
CyLLeCTBYIOLEMY 3aKOHY.

BMecTe C pAooOBbIMU rpaXKgaHaMn CybbekTaMn rpaXKJaHCKOro NMpaBa Tak»XXe MOryT ObiTb
N lopuanyeckmne nuua — ocobas popma nogen, nMetoLwasn pan cneynpuyecknx CBOMCTB.,
NOSIBNSAOLLANACA U MpeKpallaoLLancs B onpeaesieHHOM nopsake.

CoBpeMeHHOe 06LEecTBO HE MOXKET CyLlecTBoBaTb 6€3 CNAHUSA pa3IndHbIX J04eN B
rpynnbl, pa3anydHble coobuiecTBa, 6e3 0bbeaNHEHNSA YCUNNN U KaNNTa10B KaXX4oro mn3
4Y1IEHOB OJ15 MOJIY4EeHUA TOro Wian MHOro pesynbTaTa. LleHTpasbHOM NnpaBoBOW hopmMon
3TON COBMECTHOM paboTbl Nl04en B rpa>kgaHCKoM obopoTe n byaeT KOHCTPYKUMS
tOpUANYEeCcKoro auua.

3apoXAeHne NHCTUTYTa IPUANYECKOro nLa B OCHOBHOM M OMNMPAETCs Ha Te Xe
MPUYUHbI, YTO U MOSABJIEHNE, N 3BOJIOLMSA NPaBa: CJIOXKHOCTbIO COLMasIbHOM OpraHmn3aumm
coumyma, hopMMPOBAHMEM N POCTOM IKOHOMUYECKNUX OTHOLLUEHUIA N, CNefoBaTesbHO,
obLwecTBeHHOro pasyma. Ha HeKoTopbIX 3Tanax obwecTBEHHOro CTaHOBJIEHUS NPaBoOBoe
perynmpoBaHmne OTHOLIEHWUIN C YJIEHCTBOM TOJIbKO (PU3NYECKUX NNLL, KaK
NCKJTIOYNTESNIbHON hUrypbl YaCTHOIrO nMpaBa, CTano CAULWKOM Masio A 3apoXKaatoLerocs
3KOHOMUYeckoro obopoTa.

Llenb paboTbl - U3yYeHUE U aHaIN3 UHCTUTYTa IOPNANYECKOro nMua nNpu aeTalbHON
npopaboTke BCeX BUAOB HOPUANYECKMX JINL, POCCMNCKOro 3aKoHOAAaTEeNbLCTBA.



3anauun paboTbl: 0606LIEHHAs nHDOPMaLMsA 06 OCHOBHbLIX YepTax PUANYECKOro N1ua,
ero nogpobHas knaccudukaums n NnoapobHbIN 0630p KaXKaAoro Buaa puandeckmnx anL.

Mpu npopabaTbiBaHUN TeMbI ObIIN N3YYEHbl HOPMATUBHbLIE AKThl, PYKOBOACTBA U
y4yebHble nocoburs No rpa’xgaHCKOMy MpaBy, a TakXKe pa3/IMyHble NCCNe0BaHMNS
IOPMANYECKOTO INLLIA B POCCUIACKOM 3aKOHOOATEeNbCTBE.

1. IOpup,uquKoe JIMLO: MOHATNE U MNPU3HAKMHU

Ka)kgasa KoMnaHus, KoTopas Ha3biBaeT cebsa opuanyeckum nmuom, obs3aHa nmeTb
cnepytowme crneymnpmnyeckme npmsaHakmn. KoHe4yHo, nepBbivi U OCHOBHOM NPU3HaK
IOPUANYECKOr0 INLa, KaK MHE Ka)KeTCs, - ero opraHusaumoHHas LesnoCcTHOCTb. OHa B
OCHOBHOM 3aKJ1l04aeTCH B TOM, 4TO adphpeKTuBHoe obbeguHeHMe NnL, KOTOpble UMeT
CXOXKMe UHTepecChl, Wan no-apyromMy - opraHusaumnsd, kak eanHoe nanuyo (cybbekT npasa),
Kak 0boblieHHoe, yMelollee pelwlaTb NOCTaB/IeHHbIE 3aAa4umn, obsa3aHa obnafgaTb YHETKUM
BHYTPEHHUM CTPOEHNEM, W1, CsiegoBaTesIbHO, OpraHamMmm BfacTu 1 onpeaeneHHbIMN
CTPYKTYPHbIMU NogpasaeneHmamm ans ocyuiectoiaeHnsa Heobxoanmom paboTtbl (Mx
dpyHKLMOHaNbHOCTb 06a3aHa 6bITb NOAYNHEHA OCHOBHOMY PYKOBOASALLEMY OpPraHy).
OpraHm3aunoHHas LenoCTHOCTb IPULANYECKOro nnua onpenenseTcsa HacTosaWwmMM
3aKOHOO4aTeNbLCTBOM M 0653aHa CyLecTBOBaTb COMJ1IaCcHO y4peanTeslbHbIM AOKYMEHTaM
(ycTaB, y4peanTenbHbll A0roBop). B ycTaBe HenpeMeHHO NPonncbLIBalOTCA - Ha3BaHMe
opraHmsaummn, o6bLEKT N OCHOBHbIE HanpaBsieHns paboTbl, ero hakTU4eckmnnm agpec,
OpraHbl ynpaBsieHUs U KOHTPOSA, X KBanudukaums, pacnopsaaok nosaBiaeHms n
pacxo4oBaHNA UMYLLLECTBA, YC/I0BUSA peopraHnsaummn u npekpaweHns ero pabotbl. TyT
HY>XHO 3aMeTUTb, 4TO, B yCTaBax npeanpuaTnin (opraHnusaunin) MoryTt 6biTb NponucaHsbl
TakXXe 1 gpyrme nyHKTbl, NICX0AS U3 UX OCHOBHOMN OeATeNIbHOCTU, HO OHU OOHO3HA4YHO He
MOTYyT NPOTUBOPEYNTL 3aKOHY.

Ewe ogHNM NPM3HAKOM IOPUANYECKOr0 Nl MOXXHO BblAENNTb CYyLLECTBOBAHMNE Y HErO
060cobneHHOro nMyLLecTBa, T.K. aKTUB KOMMNaHUK (OpraHmn3aunmn) nocTosHHO oTaeneH
OT UMYLLIECTBA €ro y4ypeanTesien n y4aCTHUKOB. B 3aKkoHe, B onpeaeneHnn
IOPUANYECKOro InLa NPonnucaHo obsA3aTeNnbHOE Hanyme y Hero «... B CobCcTBeHHOCTH,
X03ANCTBEHHOM BeAEHUN UK ONepaTUBHOM ynpaBaeHun» 060cobneHHOro nmyulecTsa,
KOTOPbIM OHO OTBEYaeT No CBOUM cobCTBeHHbIM obelaHnaM. Takxxe cnengyeT obpaTuTb
BHMMaHMEe N Ha TO, 4YTO cyuwecTBoBaHne 060co61eHHOro MMyLLLEeCTBa Bbipa>kaeTcCs B
aBTOHOMHOM 6anaHce opraHn3aunm, 3a KOTOPOW N YNCANTCS 3aPUKCMPOBaHHOE
NMYLLLECTBO.



TpeTuin NpUsHaK IPUANYECKOro amua - akT aBTOHOMHOW MMYLLEeCTBEHHON
OTBETCTBEHHOCTU. Kaxxaasa opraHmsaumns (lopnanyeckoe nmuo) HeceT onpefeneHHble
obs3aTeNbLCTBa 3@ UTOMM CBOEN XO3ANCTBEHHON OeATesIbHOCTU, U pacrniadvynBaeTcs co
CBOVMM [0JIraMU OHa CBOMM UMYLLECTBOM.

YeTBEepTbiM NPU3HAKOM IOPUANYECKOr0 IMLA Ha3biBalOT ero AoK/ad B rpa>KgaHCKOM
obopoTe oT cO6CTBEHHOIr0 MMeHU. YTo 0b0o3HaYaeT, 4TO IPNONYECKOE NINLO «...MOXET
OT CBOEro nMmeHu npmnobpeTtaTb N OCYLLECTBAATb UMYLLLIECTBEHHbLIE U JINYHbIE
HenMyLLEeCTBEHHbIe NpaBa, HECTU 0653aHHOCTU, BbITb NCTLLOM N OTBETYMKOM B Cyae».
Bcsakoe opuanyeckoe nnuo «... UMeeT CBOe HaMMeHOBaHne, cogepixallee yKasaHue Ha
€ro OpraHn3aLnoHHO-NPABOBYO POPMY», YTO U HAXOAUT CBOE OTPAXKeHne B ero
yypeanTenbHbiX OKYMeHTaX (yCTaBe) U 3aKpennsaeTcs npu rocy4apCTBEHHOW
pernctpaunn. CnegosaTenibHO, «lopnanyeckoe nmuo, PupMeHHoe HaunMmeHoBaHue
KOTOPOro 3aperncTpupoBaHO B YCTAaHOBJIEHHOM NOPSAAKe MMeeT UCKJYNTEsIbHOE NMpaBo
€ro UCnoJsib30BaHNS».

Onupancb Ha rnaBHble NPU3HAKK LOPUANYECKOro nLa, Mbl BbIBOAUM Clliefyollee
onpepeneHne opMyJsIMPOBKN «lOpuanveckoe inLo», KOTOPoe HaXoAUT CBOE OTpaXKeHue
B [ pa)kxgaHCKOM KoLekKce.

CTpoeHmne 1opuan4yeckoro amua 4oCTaToYHO XOPOLWNIA NpaBoBOn cnocob
cuctemMaTusaumm X03NCTBEHHOM AeATeNIbHOCTU. Opuandeckme nmua - OCHOBHasa rpynn
Y4aCTHMKOB CyLLeCcTBYyOLEero ToeapHoro ob6opoTta. IX BO3SHUMKHOBEHME,
pYHKLMOHMPOBaHNE 1 (hOpMUPOBaAHMNE ONpeaesieHHbIX M1aBEHCTBYIOLWNX B SKOHOMUKE
TUMNOB X03ANCTBEHHOINO MexaHn3Ma, T.e. 3aKpenJIeHHON CUCTEMON UTOroB (ynpasnaeHus),
3KOHOMUYECKOWN 0eATeNIbHOCTbLIO - PbIHOYHOW, MJIAHOBO-LLEHTPAIN30BaHHON, CMELaHHOM
(nepexogHomn). OT 3TUX KPUTEPUEB 3aBUCUT, paclumpseTcsa nbo cy>KaeTcsa ceTb
IOPUANYECKUX UL, BOSHUKAIOT WM NponagatoT Te WK UHble BapUaHTbI.

Nmelowancs B poCCUUCKOM NpaBoOBEeAEHNN CTPYKTYpa IOPULANYECKNX NTNL, CBA3aHa C
rnepexoaHbiM (0T LLEHTPANIM30BaHHO YNPaBASEMOro K PbIHOYHO-OPraHN3aLNOHHOMY)
BUAOM HACTOSALEN OTe4eCTBEHHON SKOHOMUKW.

B ee kKoMnnieKTaumm n COXpaHaT MO3TOMY MEPBEHCTBO B MNJIaHOBOM X034NCTBE
YHUTapHble (FroCyfapCTBEHHbIE N MyHULMUNAJIbHbIE) MPOU3BOACTBEHHbIE NMPEeAnpuUATns, u
ewe 60NbLWNHCTBO (HEKOMMEPYECKME) OpraHmM3aunn — He Bnagenblbl (y4pexxaeHums),
MPUHATUE KOTOPbLIX PUONYECKUMU TNLAMN HE COOTBETCTBYET OCHOBHbLIM TpPaauLnam
pbIHOYHOrO obopoTa. BMecTe C HUMK hOPMUPYIOTCA, HAXOA4ACh HA FOCMOACTBYOLWEM
MecTe, U TUNNYHbIEe AN PbIHOYHOW SKOHOMUKM 06BbEKTbI, aKLMOHEPHbIE U NpoYune



X035INCTBEHHbIe coobLiecTBa, N TOBapuULLECTBa.

MNepeyncneHHblie NpUYnHbI 06roBapuBaloT N Criefylolne HeXapaKTEePHbIe MPU3HaKW
Knaccuurkaunum lopnanvyecknx nmu B pOCCUNCKOM rpa>kaHCKOM MpaBe, Takme Kak, nx
pa3geneHne Ha coObCTBEHHNKOB 1 HECOBCTBEHHUKOB (BNadesnbLeB cneumndunieckmnx
OrpaHNYeHHbIX BELLHbIX MPaB) MMEKLErocs 3a HUMN NMyLLLECTBa.

CuctemaTtun3lauus punaogndecknx amL nMmeeT O4eHb Ba>XHOeE Mpa>XaaHCKO-IMpaBoBOe
3Ha4veHune.

Bo-nepBbix, oHa hopmMupyeT NoHATHoe 0606uieHne 060 BCex CyLLEeCTBYOLNX
Pa3HOBUAHOCTAX lopuanYeckux nuy,. YTo npenaTcTeyeT 06pa3oBaHUIO HEYETKUX,
HebnaroHageXXHbIX CyObEKTOB, HaNpMMep, pa3INyHbIX “LeHTPOB”, “upmMm” 1 T.n0.

Bo-BTOpbIX, YEeTKOE CTPYKTYpUpoOBaHME NMOMOraeT CTaTb BEPOSATHbIM 0603HaYEeHUI0
MpPaBoOBOro CTaTyca pa3J/InyHbIX OpraHn3aunm n He OoNycKaeT CMeLlmnBaHnS
pa3Hoobpa3HbIX MO IOPNANYECKOMY XapaKTepy OpraHmn3aunoHHO-NPaBOBbIX OPM
X035NCTBEHHON AeAaATeNIbHOCTU. HanpuMmep, “Manblie npeanpmaTng”, Takxe, Kak u
cpenHue un bonblive, Ha cCaMOM fefie UMeKT NMPaBo Ha CyLeCcTBOBaHME He TOJIbKO B BUAE
YHUTAPHbIX NPeANPUATUN, HO N B BUHO TaKXXe U KaK XO03AMNCTBEHHble obuiecTBa,
ToBapuuwiecTBa U NPOM3BOACTBEHHbIE KOOMEpPaTUBbl, TOr4a Kak “CoBMeCTHbIe
npeanpnatTna” (C y4acTUeM MHOCTPaHHbIX ML) — TOJIbKO B BUAE XO3ANCTBEHHbIX
obuwecTB nan ToBapuwecTs. OaHako “Manbie” n “CoOBMeCTHbIe” KOMMNaHUN JIOFNYHO He
pacueHVBalTCA 3aKOHOM KakK aBTOHOMHbIe BUAbI opnanvyeckux nnu[ll.

B HacTosWeEM rpakjaHCKOM 3aKOHOAATeIbCTBE KaXk4oe puanyeckoe nmuo, B
3aBMCMMOCTW OT TUMa 3aHATUN, pa3rpaHNYNBalOTCA B OCHOBHOM Ha KOMMepYeckune n
HekoMMepyeckme. K KoMMepyYeCcKMM UMEKT NPAMoe OTHOLWEHWE OpraHu3aummn, KoTopble
3a LeHTpasibHYIO Liesib CBOen aeaTenbHoCTn bepyT nonyveHune npuboinm[2].
3apaboTaHHasa Npubbisib 4eNNTCA MeXAy BCeMU AoMbLUMKaMK (y4ypeauTensamu). Bee
nepevyncieHHble X039NCTBEHHbIEe TOBapuLlecTBa 1 obwecTsa, NPoM3BOACTBEHHbIE
KoomnmepaTuBbl, FOCYyJapCTBEHHbIE N MYHULUMANIbHbIE YHUTapHbIe NPeanpuaTUs, HUr4e
B6onee, Kpome y>xe 0603Ha4YeHHbIX KOMMEPYECKMX OpraHn3aLumnn, 3apoXXaaTbCa HE UMeKT
npasal3]. Bce nepeyncneHHbie HOCAT 0606w eHHOe Ha3BaHUe - MpodecCcnoHasbHbIe
y4aCTHUKM obopoTa.

K HeEKOMMepYeCcKM opraHM3aumsam MoryT MMeTb NPsSMOE OTHOLLEHMe noTpebnTenbckue
KoonepaTuBbl, 06LLECTBEHHbIE N PEINTMO3HbIE OpraHM3aunn (06beanHeHns),
yuypexxaeHus, doHAbl U Npoyne pa3pelleHHblie N 0400peHHbIE 3aKOHOM BUAbI
topmnandecknux nuuf4], (kak npuMmep, TOProBo-NMpPOMbILLNIEHHbIE ManaTbl U



HEeKOMMepYeckne NnapTHepCcTBa). HekoMMepyeckme opraHnu3aunm NMeT NpaBo
peann3oBbIBaTb NPeANPMHUMATENbCKYIO0 AeSTeNbHOCTb (T.€. NoayYyaTb Npubbisb),
KoTopas obsizaHa coBMadaTb CO CEAYOWNMN KPUTEPUAMMK:

PaboTaTb Ha pe3ynbTaTbl B YyCTAHOBJ/IEHHbIX Nepen opraHu3almen 3agadyax 1 coenanaTtb
C 3TUMW 3a4a4aMun Mo CBOeMY TUNy (Kak npmmep, obLiecTBeHHas opraHu3aumns nmeeT
NpaBo NPUBOAUTbL B UCMOJIHEHNE U3AaTEeJIbCKYIO AeATeNIbHOCTb, HO He MoXeT paboTaTb
B TOProBO-MocpeaHNYECKOM HarnpaBieHnn).

Takxe, nprnobpeTeHHasa Npunbbisib A0J/KHA BbITh pasaeneHa ToNIbKO Mexay
HenocpenCcTBEHHbIMN yHaCcTHUKaMn (y4peanTtensamu), a obs3aHa bbiTb NnepeHanpaBiieHa
Ha MPOPbLIB B MOCTAB/IEHHbIX A1 HEE yYpeanTensamm pyHKumax.[5]

OTTankKMBasACb OT NMpaB yypeaunTesnen (y4aCcTHUKOB) LOpUANYECKME NNLL@ Ha UMYLLLECTBO,
3aKOH pa3buBaeT BCe opunanveckme amua Ha 3 rpynnbi:

B nepBou rpynne BbiAENSAKT OPUNANYECKMNX NUL, — COBCTBEHHUKOB. Ha X nmyuwecTso
HenocpenCcTBEHHbIE y4YpeauTenm (Y4aCTHUKKU) MMEIOT TOJIbKO hopMasibHbIe npaBa n
TpeboBaHuMA. K 3TUM nnyam nMerT HENOCPEACTBEHHOE OTHOLLUEHNE MHOIMe
KOMMEpPYeCKNX opraHn3aumnn (MCKI4YeHmne CoOCTaBASAIT TOSIbKO YHUTAPHbIE KOMMaHUN—
He cO6CTBEHHUNKMK), T.e. TOBapuLLecTBa, oblecTBa U NPonM3BOACTBEHHbIE KOOMNEPATUBSLI, a
N3 NepeyHst HEKOMMEPYECKNX — NOTpebnTenbCKne KoonepaTuBbi[6] 1 HEKOMMeEpPYeCcKune
napTHepcTBa.

BTopas rpynna obbveanHsaeT B cebe topnandeckme nmua — He CoObCTBEHHUKM, Ha
MMYLLECTBO OHbIX yYpeanTenm nmeoT nnbo onocpenoBaHHOE NMpaBo CO6CTBEHHOCTH
(YHUTapHbIe KOMMaHUKU 1 y4pexxaeHus), nnbo Kakoe-To Apyroe (orpaHU4YeHHoe) BelHoe
nMpaBo (O0YepHME YHUTapHbIe NMPeanpuaTrsa)[7]. NPUCYTCTBME STUX IOPUANYECKUX NTNL, HE
XapaKTepHO 340POBOMY UMYLLLECTBEHHOMY 060pPOTY, @ UX NOSIBNEHMNE MPUMNMNCLIBAIOT
NnpenMmyLLecTBeEHHO NepexoaHoMy TUMNy 0Te4eCTBEHHON SKOHOMUKMW.

TpeTba rpynna BKAOYaeT B cebs opnanveckmnx nny — cobCTBEHHUKOB, Ha UMYLLLECTBO
KOTOPbIX X HENOCPEACTBEHHbIE BNaaenblbl (YHaCTHUKN) HE NMEIKOT HU
06s3aTeNbCTBEHHbIX, HX BELLHbLIX NpaB. B 3Ty rpynny BXOAAT pa3/InyHbIe
HeKOMMepYeckune opraHmsaynm (UCKIYeHne - NnoTpedbuTenbCKne KoonepaTuBhl,
yypexK4eHNA N HEKOMMepYeCcKne napTHepCTBa) — OOLLECTBEHHbLIE U PESIUTNO3HbIE
obbennHeHns, GoHAabI, accoynaumnm (cotosbl) n ap[sl.

OCHOBHbIE OT/INYNA B NOJIOXKEHNWN TaKOro MHOFOO6pa3I/IFI pnandecknx Jamy MOXXHO
oTcneanTb NMpn X nMKBMaaunmn, a Tak>xe BbiXxoae N3 HNX y4aCTHUKa (y‘-lpe,EI,I/ITeJ'Iﬂ). Tak,



B MEPBOM CJly4ae Bragesiey nmeeT nosiHoe npaBoe TpeboBaTb NpenoCTaB/EHUSA eMy
KaKOWM-TO 4YaCTM MMyLLeCcTBa, KOTOpasa NPUXOANTCS Ha ero 4YacTb (Npun NMKBMAALNN —
4aCTuK COOTBETCTBYIOLEro ocTaTKa). A BO BTOPOM cily4ae Bnagenel 3abupaet Bce
OoCTaBLUeeCs UMYLLECTBO IOPNONYECKOr0 NNLa, NPUN ero JINKBNAaunum, nimn xxe coxpaHseT
3a cobon 3BaHMe coObCTBEHHUKA NMpPM ero peopraHmnsaynn. Hy a B TpeTbeM csiyyae OaunH
13 BNlagenbueB (y4peauTesb) OPUANYECKOro IMLa HE UMEET HUKAKKX NpaB Ha
NMYLLLECTBO HU Npu A06POBOSILHOM BbIXOAE U3 OpraHu3aunun, HA Npu ee
paccopMmnpoBaHUNN.

2. Buabl opuaonyeckKkux nuu,

2.1. KoMMep4eckune opraHmsaumnm

X035MCTBEHHbIE 0bLWEeCcTBa U TOBapuULLECTBa — CaMble NonyaspHble TUMbl KOMMEPYECKMX
opraHm3aumnn, KoTopble (hOPMUPYIOTCS A8 MOCTOAHHOIO 3aHATUS
npeanpuHUMaTENbCKON OeATENIbHOCTbIO, Kak (hopMa KOIJIEKTUBHOIMO
npeanpuHUMaTenbLCTBA.

MonobHble KoanuLUUKW, KOTOpble CO3Aal0T NpeanpuHMMaATENN, B EBPONENCKOM NpaBe, Kak
NPaBW0, UMEHYIOTCS KOMMaHUaMN Uan oupmMamun. B amepnkaHckom — Kopropauusamu. B
Poccun OHW paHblLe Ha3blBaJINCb TOProOBbIMM TOBAPULLECTBAMU, TaK KaK KOMMepYecKas
NesATeNnbHOCTb Oblsla Hepa3pbIBHO CBA3aHa C MOHATUEM TOProBIN.

ToBapuwiecTBa 1 obuiectBa o6nagatoT 60/bLLINM KONMYECTBOM CXOOHbIX NMPU3HAKOB:

1. Ka)xabIl U3 HUX MOXKHO NPUYNCTINTb K KOMMEPYECKUM OpraHu3aunsm, KotTopble
3apoXxgatTca Ha o6poBOILHOM OCHOBE (AOrOBOPHOM) U Ha OCHOBE YJIeHCTBA
(KopnopaTUBHbLIX) N HAapeKalTCs 3aKOHOM 06Len NPaBoCNOCOBHOCTLIO.

2. Bce OHM CTaHOBATCA HEPA3AENMMbIMU N € AMHUYHBIMN COBCTBEHHNKAMN NMYLLIECTB,
ChopMUpPOBaHHbIX Ha OCHOBE BKJ1af0B y4peguTtesnen (y4aCTHUKOB), KOTOpPbIE
nosABNAAKTCA U NpmnobpeTatoTcs B Xxoae nx paboTbl, 4TO U MO3BOJISET UM CHUTATbLCA
CaMOCTOSATEsIbHbIMN HAaCTOAWMMM YH4aCTHUKaAMN nmyuiecteeHHoro obopoTa.

3aKOH faeT onpefeneHme nx Kak KoMMep4YeCckKnx opraHu3saunm ¢ pasbntoeiMn Ha 0oaun
(BkNagbl) ydpegutenen (y4aCTHMUKOB) YCTaBHbIMU (CKaA04YHbIM) KanuTanamMmul[9].

[leno3nTom B MMYLLLIECTBO KaK TOBapuLLecTBa, Tak 1 obuwecTtsBa, byayT cumtaTbhbCA
OEHbIN, UeHHble BymMaru, nHble BeLWn, UMyLLeCTBEHHbIE NpaBa, KOTopble MOryT obnagaTb



OEHEe)XHOM oueHKon (bosiee NOJIHYIO OLEHKY TakXXe MOryT AaTb UTOMuU
WHTEeNNeKTyaNbHOW AeaTeNbHOCTUN, MHPOoOPMaLKUs, KOTOPble OTAEJIbHO CHUTAKTCA
HenMmyulecTBeHHbIMN Bnaramn).

YTOo TOBapuwiecTBa, 4TO obuwiecTBa He UMeIT NMpaBa BbIMYCKaTb aKLUNN.

3. OHM obnatoT cXxoQHOW POPMOW yrNpaBAEeHUS, B KOTOPON BbICLLMM OPraHOM CHUTaEeTCSH
COBET BCEX YHYAaCTHUKOB. ITO MYHKT TOXE NOAYEPKMBAET MHOXECTBO CXOAHbIX MOMEHTOB
B UX npaBax n 06a3aHHOCTAX[10].

OCHOBHOW NepeyeHb NMpas: COAENCTBME B KOHTPOIE 3a AeslaMu opraHm3auunn; gobbiva
pa3/IN4YHOro poaa nHpopMaumm o paboTe opraHM3aLnmM N 3HAKOMCTBO C ee
ByxranTepCckuMmn cMeTamu, Uanm Kakon-nmbo opyron 4OKyMeHTaunen B YCTAaHOB/IEHHOM U
NoATBEP)XXAEHHOM JOKYMEeHTaIbHO BNafesbLaMu Nopsake; NpuHaTue
HenocpeaCcTBEHHOrO y4acTusl B pasaesieHnn npubbinmv; NpaBo B CiiyyYae NMKBUAALINN
opraHu3auun Ha 3apaHee OroBOPEHHYIO YaCTb MMYLLECTBA, KOTOpPas OCTaHeTCs nocse
pacyeToB C KpeanTopamu; Npoyne rnpasa, KOTOpble He MPOTUBOPeYaT 3aKOHOAATENIbCTBY
WA TNaBHbIM yYpeanTesbHbIM JOKYMeHTaM.

Nx ocHOBHble 00A3aHHOCTMW:

CoBeplLUaTh BJIOXKEHUSA B NOpsALKe, pa3Mepax 1 criocobamum, B CPOKU, KOTOpPble 3apaHee
OrOBOPEHbI yYpeanTeNbHbIMU JOKYMEHTaMU;

CobntofaTh 3aKOH 0 HepasrialweHu nHpopMaumm o paboTe opraHmsaunm n npovune
0643aHHOCTN, KOTOPbIE 3apaHee OroBOPEHbI yYpeanTebHbIMU JOKYMeHTaMn[11].

BAn30CTb NprBeAEHHbIX Bbillie OPraHn3aLMOHHO-NPaBOBbLIX HOPM A0MYyCKaeT
BEPOATHOCTb MX NepeodopMaeHns N3 ToBapuLecTs B obuiecTsa, U3 04HOM hopMbl B
OpYyryto, n, cnefoBaTesibHO, NPON3BOACTBEHHbIE KOOMepPaTuBbl MO 06LLEMY peLleHunto
cobpaHus B nopsigke, yCTaHOBJIEHHOM 3aKOHOA4ATeNbCTBOM[12].

CToNT HEeMHOro 3a)MKCMPOBATLCA Ha TOM, 4YTO CyLleCcTBYloLlee 3aKoHo4aTe/IbCTBO He
AONyCKaeT y4acTusa B ToBapuwecTBax n obuiectBax rocygapCTBEHHbIX OPraHOB U
OpraHoB MeCTHOro caMoynpaBJieHUs, UCKJII0YEeHNe MoXXeT ObITb TONIbKO TOrAaa, Koraa
3aKOH HeNnocpeacTBEHHO pa3pelwaeT UuxX y4acTme B X03ANCTBEHHbLIX obulecTBax nnm B
pOJsIN BKJIA4YMKOB B TOBapuULLECTBa Ha Bepe. ApKnM npuMmepom byneT BbICTynaTb 3aKOH
0 NMpmMBaTM3aLMM B OTHOLEHUN MUHNCTEPCTB MO YrNpaBJ/IEHUNIO FOCY4apCTBEHHBLIM NN
MYHULWMNANbHBIM NMYLLLECTBOM WU COOTBETCTBYIOWMNX POHO0B nMmyLlectsall3].



3aKOH MOXXET OrPaHUYUTb UM COBCEM UCKJIIOYNTL yYacTue OTAENIbHbIX KaTeropui
rpa)kZiaH B ToBapuLLecTBax n obuiectBax (Kak npuMep, OOJKHOCTHbIE INLLIAG OPraHOB
ny6MYHON BNACTN He AOJ/IXKHbI HAXOAMTLCS Ha PYKOBOASALLMX OOJKHOCTAX B YaCTHbIX
KOMMaHUAX, HO BbITb akLMOHEepPaMn B OTKPbITbIX A.O. UM pa3peLleHo)

Takxe MeXay X03aMCTBEHHbIMWU TOBapuLecTBaMn 1 obiecTBaMn eCTb onpeaesieHHble
pasnnyuns.

Ona Hadana Heob6xoaMMo NOAYEPKHYTb, YTO, OTTANIKUBASACh OT M3BECTHOW €BPOMNENCKON
(repMaHCKoON) Tpaanunm, POCCUNCKUIA 3aKOH pa3sindaeT ToOBapuMLLEeCTBa Kak
obbvegunHeHne nuu (NpeanpuHuMaTenen) n obuwecTesa Kak obbeamHeHne KannTanos,
cniefoBaTesibHO, OpraHusaunm, rae HernocpencTBEeHHbIe BNlafesiblLbl YH4acTBYOT TOJIbKO
NMYLLECTBEHHbIMU B3HOCAMM; UX NINYHOE NPUCYTCTBUE He obs3aTesnbHO.

Tak npenoctaBuUTeslIM OAHOINO TOBapuuecTBa He MOIryT BbICTyMNMaTb B TOM )XXe Ka4eCTBe B
OPyromMm tToBapuwecTtse, oaHakKo 014 y4aCTHUKOB obuiecTB 3TOrO OrpaHNM4YeHNA HEeT.

3TOT haKTop BANSET U TOM, KTO SABAAETCSH YH4aCTHUKOM XO35MCTBEHHbIX TOBAPULLECTB U
obwiecTs.

Tak Kak Bfagenblbl TOBapuwecTs 0653aHbl NPUHNMATb aKTUBHOE y4acTumne B
0eaTesIbHOCTU TOBAPMULLECTB, KOTOPbIE HOCAT KOMMEPYECKUN XapaKTep, c/ieqoBaTesbHO,
ydypeantenn obasaHbl pa3genaTbCa Ha KOMMEpPYECKMNe puandyeckme nmua n rpa>kaaH-
npegnpuHnMmaTtenen[l4].

HenocpencTBeHHbIMU yY4aCTHUKaMM X03ANCTBEHHbIX 06LWECTB UMelT npaBo ObITb BCe
Xenawwme rpaxxgaHe n opraHmnsaumnn[ls].

Ewe ogHO oTAnYme 3aKoY4aeTcsa B CnefyoleM: 3To Halnyme y y4aCcTHMUKOB
ToBapuLliecTBa (KpoMe BKJa44YMKOB B TOBapuLecTBax Ha Bepe) abcontoTHom
OTBETCTBEHHOCTW Mo BCeM 0b6A3aTeNbCTBAM TOBapULLECTBA, €CIN Y NOCAeOHNX
HabngaeTca HexBaTKa COOCTBEHHOr0 NMMyLLLECTBaA.

Nnn no-opyromy, oHM rnopy4arTCs BCEM CBOUM MMYLLECTBOM MO O0JIraM TOBapuULLLECTBa,
a onJjlayMBaTb OO Pa3HbIX XO3ANCTBYOLWMX CYyObEKTOB OAHMM N TEM XKe MMYLLECTBOM
KaTeropmyecku sanpeteHo. OgHaKo YYaCTHUKN TOBAPULLECTB, AENCTBYS OT MMEHMU
CBOEro naepa, He Hy>X4alTCa B Y3KOCMNeLnan3npoBaHHbIX UCMOJIHUTENbHbIX OpraHax
3TOro PUANYECKOro NNLa, @ 3HAYUT U CTPYKTYpa ynpaBaeHUs UM 3a4acTyto
NOCTAaTOYHO CNOXHa (1 He TpebyeT cneunanbHOro 3anpeLleHns B yctase). A 3HAUYUT
NCKNIOYNTENbHBIM YYpeanTesbHbIM JOKYMEHTOM TOBapullecTBa byaeT yypeanTenbHbIN



JIOroBop.

Kak npaBuo y ToBapullei NosiBASIOTCS JIMYHO-A0BEPUTENIbHbIE OTHOLLEHUS, MOTOMY 4TO
obLiee KONMYeCTBO NX YJIEHOB, €CIM CPaBHUBATL C X035MCTBEHHbIMU 0bLlecTBamMu,
KpaHe Masio. KOHeYyHo, 3TO A0BOJIbHO CUJIbHO Cy>XaeT UK BOBCE UCKJIloYaeT
BO3MOXXHOCTb CMEHbl Y4aCTHUKOB MW 3aMeHY UMK CBOErO YJIEHCTBA Ha ApYrux JnL.
icTopuyeckn ToBapuLLEeCcTBa NOSIBUINCL HAMHOIO paHblue 061ecTB, Kak 6onee
NPUMUTUBHbLIA BUL KOJIIEKTUBHOIO NPeAnpuHUMaTEeNbCTBA.

OT X03ANCTBEHHbIX TOBAPULLECTB KOMMEPYECKUX IOPUANYECKUX NUL, ciedyeT oTAeNATb
6narogaps obpa3oBaHUAM, KOTOpPbIE eLle Ha3biBAOTCSA B 3aKOHOA4ATE/bCTBE
"ToBapuLecTBamMun"; MpPocToe TOBapuULLLECTBO[16], aBCONMOTHO He NpuHaasiexallee
lopUANYECKUM NTNLAM; TOBAPULLLECTBO COOBCTBEHHUKOB XXWJbSA, KOTOPOE BbICTYMNAEeT B
PO HEKOMMEPYECKOW OpraHn3aumn, KoTopas co3aeTcs AN yrpaBieHns COBMECTHbLIM
HEeBUXVUMbIM MUMYLLECTBOM[17].

B obwecTBax He gonyckatoTcs nobblie hopMbl IMHHOIrO OTHOLWIEHNSA Y4aCTHUKOB,
cnepoBaTesibHO, eCTb HAaMHOro 6o/ibLe BO3MOXKHOCTEN, YeM B TOBapuLecTBax s
nepeMeHbl KOIMYeCcTBa U KOMMNIeKTaunum y4acTHUKOB (3TO XOPOLWO BUAHO B OTKPbITbIX
aKUMOHEepHbIX obuiecTBax).

IOnsa obuwecTBa 3aKOHOO4ATE/IbHO YYpeXXAEH MUHUMaAJIbHbIM pa3Mep yCTaBHOINo KanmTtana,
a y ToBapuulecTBa 3TON HOPMbl He CcyllecTByeT. Bce 3To npuBoaAnT K HeobXxoaMMOCTH
co3faHnsA 0cobbiX NCMONTHNTENbHBIX OpraHoB obLecTBa, KoTopble 6yayT MOJIHOCTLIO
NOAYMHATBLCA BoJie coobliecTBa, cieaoBaTesibHO, NPUBOAUT K Bonee C/ioXXHoM hopMe
ynpaBsieHnsa KoMnaHmen, kotopon Heobxoammo ocoboe ochopmsieHne B ee ycTase,
ABNAOLWEMCS MEePBOCTENEHHbIM YYpeanTelbHbIM JOKYMEHTOM, TaKUM Kak
y4ypeanTenbHbi 4OroBOp).

B obLiecTBax HeT NepcoHasibHON OTBETCTBEHHOCTM 3a y4YacTue B Aeflax KOMMNaHuu
(kpome obLLecTB C 4ONONHUTENLHOW OTBETCTBEHHOCTbIO). A 3HAYUT OOUH U TOT Xe
yesioBeK CBOOOAHO MOXeET eAANHOBPEMEHHO BbITb YH4aCTHUKOM HECKOJIbKUX 0bLLeCTB,
haXke 3aHMMaloWMXCA CXOAHOW AeATeNIbHOCTbIO, YTO 3HAYNTENIbHO CHM>XXaeT BO3MOXXHbIN
PUCK (PUHAHCOBLIX MOTepPbL[18].

X03NCTBEHHbIE TOBapuULLEeCTBa COrJlacHO 3aKOHOA4ATesNIbCTBY, POPMUPYIOTCHA B BUAE
MOJIHbIX TOBapPULLECTB N TOBAapULLLECTB Ha Bepe (KOMMaHONTHLIX)[19]. X034A1CTBa
3a4acCTylo co3gatoTca B Buae obuwecTts C orpaHNYeHHON AW C AOMNOJHUTESIbHON
OTBETCTBEHHOCTbIO U aKLMOHEPHbIX 06LecTB[20]



X039NCTBEHHbIE TOBapMLLECTBA

1. MonHoe ToBapULLLEECTBO — TOBAPULLECTBO, YHYAaCTHUKN KOTOPOro (MOJIHbIMW TOBAPULLA)
B COOTBETCTBUN C 3aKJIIOYEHHBIM MEXAY HMMN OO0rOBOPOM 3aHUMAOTCSA
npeanpuHNMaTENIbCKON AeATENIbHOCTbIO OT MMEHM TOBAPULLIECTBA N HECYT
OTBETCTBEHHOCTb MO ero oba3aTenbCTBaM NpuHaaieXalwmm M MMyLLecTBom[21].

2. ToBapuLiecTBa Ha Bepe (KOMMaHAMTHOE TOBAapULLECTBO) — TOBApPULLECTBO, B
KOTOPOM, Hapaay C NMoJIHbIMX TOBapuLlaMn (Ha KOTOPbIX PacnpoCTpaHATCSA HOpMbl K 0
NOJIHOM TOBapPULWECTBE), YH4aCTBYIOT BKJAAAUYMKN (KOMMAHANTUCTbI), KOTOPbIE HECYT PUCK
ybbITKOB, CBA3aHHbIX C AeATE/IbHOCTbIO TOBapMULLECTBa, B NMpeaesiax CyMM, BHECEHHbIX
UMW BKNAZOB, U HE MPUHUMAET y4acTus B OCYLLLEeCTBIEHUN TOBAapULLLEECTBOM
npeanpuHUMaTEeNbCKON OeATEeNbHOCTUN[22].

Bknag4ynkn He MMerT nNpaBa NPUHUMaTb HEMOCPEeACTBEHHOE y4acTuMe B YrpaBaeHUn
TOBApPULLECTBOM, OHN MOTYT TOJIbKO:

N3YHYUTDb rogoBowv oTyeT TOoBapumwiecTBa,
3arfnpocnTb 4acCTb I'IpVI6bIJ'II/I TOBapumwecTBa,

MMEeTb NpenmMmyLlecTBoO nepenq rnoJiibiMn ToBapmwamMmnm N noayy4aTb NMpUHYNTarOLWLYyOCA UM
HaCTb MocJsie JIMKeBnaaunmmn ToBapuecTsa nMmyLlecTBa,

PaCTOPrHyTb BCE OTHOLUEHUS C TOBAPULLLECTBOM MO OKOHYaHUN (PMHAHCOBOIO roaa.

Ecnn n3 ToBapuLecTBa Ha Bepe BbIXO4AT 04HOBPEMEHHO BCe€ KOMMAaHOUTUCTbI
(BKST@g4YMKmM) oHO JINMKBNONPYETCA NN peopraHnN3yeTCcd B NoJiHoe ToOBapuLLLeCTBO.
KoMMaHOWTHOEe TOBapULLLECTBO COXpPaHAeTCs, Korga B HeM COXpaHAeTCs X0oT4 Obl 0ANH
MOJHbIN TOBApPULL, NN BKIag4vynkK[23].

Xo3ancTBeHHble obwecTBa

ObuiecTBa C OrpaHUY4EHHON OTBETCTBEHHOCTbLIO — Y4YpEeXXAEHMSA C OOHUM NN
HECKONIbKMMUN Nnuamm obLecTBo, YCTaBHbIM KanuTaa KOTOPOro nogeneH Ha gonu,
pa3Mepbl KOTOPbIX NPONUCaHbl B y4peaonTeslbHbIX AOKYMEHTax.

Y4yacTHukn OO0 He oTBeYaloT Mo ero obs3aTeNbCTBaM U He HEeCYT YObITKOB, KOTOpbIE
CBSA3bIBAOTCA C AeATeNbHOCTbIO obulecTBa, B Nnpegesax CTOMMOCTUN BHECEHHbIX MU
BKJ/1a4o0B[24].



KonunyecTtBo y4acTHnkoB OO0 He moxeT 6biTb 6onee 50, 4TobbI 3Ta hopMa He 3aMeHsANa
cobon AO. ObLiecTBO Cco3haeTcsa O4HUM NMLOM (Kak NnpuMmep, UHANBUAYAIbHbIM
npegnpuHnMaTenem nnm nybam4yHo-npasoBbIM obpa3oBaHMeM).

CyMMa yCTaBHOIro Kanmtasa He MoXXeT bbiTb MeHee 100 KpaTHOro pasmepa
MWHUMaJIbHOW OniaThl TPyAa B Mecsl, KOTOpbI 6bl1 YyCTaHOBIEH B CPOK Moaa4u
yypeanTenbHbiX 4OKYMeHTOB. Bbicwunm opraHoMm OO0 6yneT cobpaHme ero akyuMoHepos,
a HacTosuee yrnpaBieHne ocyLecTBaseTca BbIBOPHbIM NCMONHUTENbHLIM OPraHoM,
KoJilernasbHbIM (MpaBsieHne AUPEeKTOPOoB U T.M.) WK XXe eANHOINYHbIM (Npe3naeHT,
ONPEKTOopP, reHepasibHbIN AUPEKTOP).

Mpn BCEM NEPEYNCNEHHOM KOJINErnabHbi UCNOJIHNTENIbHbLIM OpraH opMUPYETCH B
obuiecTBe, ecnn B HEM NOSABASAETCA HEOBXOANMOCTb, @ €ANHONINYHbLIN - B 1I0OOM Ccny4ae.

00O nmeeT NpaBo no obuiemy peweHUo abCcoNOTHO BCEX YHAaCTHUKOB NepeoopMNTbLCA
B AO nan npon3BoACTBEHHbIM KOoONepaTuB.

ObLecTBO C A4ONONHUTE/IbHOW OTBETCTBEHHOCTbLIO — ydypexgeHHoe ¢ oaHUM nin
HEeCKO/IbKUMK nnuamm obLiecTso, yCTaBHbII7I KalnTas KOTOPOro pa3aesieH Ha A0J1n
ornpepesieHHbIX ydypeantesibHbIMN OOKYMEeHTaMun pa3MepoB.

Bce yyacTHMKM OO coobuia HecyT cybcmanapHyto OTBETCTBEHHOCTb MO ero
06a3aTeNbCTBAaM CBOMM UMYLLIECTBOM B OIVIHAKOBOM KPaTHOM pa3Mepe K CTOMMOCTU UX
BKJ1Ia[0B, ONpenesiseMoM yypeamTesbHbiM J0KyMeHTOM obLiecTBa.

K OO0 npumeHsatoTcs HopMbl K 06 obuwiecTBax ¢ orpaHU4YeHHON OTBETCTBEHHOCTbIO[25].
AKuUMOHepHOe obLecTBo

AKLNOHEPHBIMU ABNAIOTCS TOJIbKO T€ X035ACTBEHHbIE 0bLlecTBa — rae npucyTcTeyeT
CNAHNE KarnnTanoB, a YCTaBHbIA KanuTasl KOTOPbIX NogenieH Ha ocoboe KoNnM4ecTBo
PaBHbIX fonen, rae Nobon U3 HUX HAXOAUT Bblpa)keHune B LeHHbIX ByMarax — akuusx.

CnepoBaTeNbHO, aKUMM OAHOI0 BbiNyCcka 06513aHbl ObITb 0ANHAKOBON HOMUHAJIbHOW
CTOUMOCTbIO. Bnagenbubl akunin — akLMOHEPbl HE HECYT OTBETCTBEHHOCTU 3a Ntobble
oba3aTenbcTBa 06WECTBA, a Wb PUCK YOLITKOB — YUEHEHUSA NPUHAANEXALLNX UM
aKLUNN[26].

Mo nepe4yncneHHbIM OTANYNTENbHBIM 0cobeHHOCTAM AO 6amxe kK OO0, HeCMOTpSA Ha paa
OO0BOJIbHO OLWYTUMbIX OTAN4YUK. Hanpumep, AO apyras opraHmsaunsa yCTaBHOro
KanuTana — Ty NpucyTcTByeT abCcoNoTHOE PaBeHCTBO A0JIEN U UX HEMPEMEHHOE



othopmneHune akunamn. EgnHcTteeHHo, AO gonyckaeTcs BbiMyCKaTb akUunmn[27].

OdopMmnieHne NpaB akKLMOHEPOB aKUMAMU NOHMMAaeTCd Tak, peanam3aunda n nepenada
BCEX NpaB TPETbUM ML aM MOXXET ObiTb OCYyLLEeCTB/IEHA TOJIbKO C MOMOLLbIO Nepenaymn
aKUMIN NN C NX MOMOLLbIO. A 3HAYUT, y4acTHUK AO, ecsim oH nNnaHumpyeT Bbixod ns AO, He
nMeeT npasa NMPOCUTb OT 3Toro obuwecTtBa NOb6bLIX BbINAAT UK BblAay, KOTOpble
NPUXOAATCH Ha ero 4oJto. NoTomMy 4TO tpuan4eckn BolnTn N3 AO MOXXHO TOJIbKO O4HUM
cnocobom — npopaas, Nnepenas Win Kak-nnbo ewe nepeoopmMmB CBOM akLUUK (Mnn
aKUWMIO) TpeTbeMy NnLy.

3HaunT, AO 3aCcTpaxoBaHO OT OTTOKa CBOEro nMmyuiectsa B C/ly4ae BbIX0o4da U3 HEro
Y4aCTHUKOB.

AO Kak popMa obbeMHEeHNA KanuTasnoB, pacCYNTaAHO Ha KPYMHoe
npeanpuHNMaTesIbCTBO U Kak NMpaBu/io He BblAaeTCAa MesIkuM KoMnaHuam. B AO
OrpaHN4YeHns Ha KONM4YeCcTBO Y4aCTHUKOB[28].

K BkntovaeT B ceba 0606uieHHbIN cnmncok npasusi 06 AO, OCHOBHbIE NONIOXKEHUSA UX
npaBoBOn QOpMbl onncaHbl B PeaepasibHOM 3akoHe "Ob akunoHepHbIx obuiecTBax".
OnHako HopMbl 'K 1 3aKOHa He BKJIO4YaloT B cebsi npaBoBble MOJI0XKEHNA pa3inyHbix AO,
KOTOopble (hOpMUNPYIOTCA B X04e NMpuBaTU3aLMM FOCYyAapPCTBEHHbIX U MYHUUWMANbHbIX
npeonpusaTUin, Tak Kak B X CTaTyCe A0BOJIbHO NOAPOOHO nponmncaHbl 0CObbIM
3aKOHO4aTeNbCTBOM O NpuBaTu3auun. B xoaoe npmeatmsaumnm akumoHepHasa opma
opraHmsaumun npeanpuHMMaTenbCTBa MOXXET ObiTb MCNOJIb30BaHa AN NepepacyeTa, a
He 0115 BJIMBAHUSA KanuTasos.

Co3paHune AO gonyckaeTcs U O4HUM NIMLLOM UM »Ke BoobLwe COCToATh U3
€AVNHCTBEHHOro y4yacTHMKa. Takoe AO Ha3bIBalOT "KoMMaHmen 1-ro nmua".

CornacHo MK, 3anpeweHo nmetb AO B Ka4eCcTBe eANHCTBEHHOro y4aCcTHUKa OPYyryto
"koMnaHuto 1-ro nnua".

B cootBeTcTBUKU C M. 3 CT. 98 K eAMHCTBEHHbIM y4peanTenbHblM oKkyMeHToM AO
MO>XeT CYUTaTbCs ero ycTan[29]. B ycTaBe 0653aHbl NpuUCyTCTBOBATbL CBEAEHUS O TUMNax
BblNyCKaeMbIX 06LLEeCTBOM aKLUMNN, UX HOMUHAJ/IbHOW CTOMMOCTU U KOJIMYECTBa, O pa3sMepe
YyCTaBHOIo KanuTasia, 0 NpaBax akUMOHepax N KOMMNeTeHL U OpraHoB yrnpaBJ/ieHUs, B
TOM 4YuCJie U Te, Mo KOTOPbIM NMPUHATUE peLleHne OCYLLeCTBASeTCA TOJIbKO e4UHOrlacHo
NN KBaNNPUUMPOBaHHbIM 60bLLINHCTBOM. YCTaBHbIN KannTaa — "3TO0 MUHMManbHas
rapaHTUs yAOBNETBOPEHUSA UMYLLLECTBEHHbIX TpeboBaHNN KpeanTopos".



BepankT o peopraHusauum nnm nmkemnaaumm AO MOXXeT 03BYYMTb TOJIbKO obuiee
cobpaHue, MOTOMY YTO 3TOT BOMPOC OTHOCUTCSH K €ro UCKIIYNTENbHON KOMNETEHLNN.
Cnepnysa cT. 104 (n. 2) cywecTByeT onpeaeneHHbin "MMNT Ha npeobpa3oBaHne AO: OHO
npuHuMaeT opmy nboro apyroro obuwectsa (C orpaHU4YeHHON OTBETCTBEHHOCTLIO NN
OOMOSIHUTENIbHON OTBETCTBEHHOCTbLIO) NN XXe NPON3BOACTBEHHOIO KoonepaTuBa.

Mpwn npeobpasoBaHum AO cnegyeT NPUHUMATbL B pacyeT cneynunky akLMoOHEPHOro
KanuTana, KoTopas MOXXeT ObiTb Bblpa)KeHa Hagnexxalwnmm LeHHbiMn 6ymarammn. OHK
HY>XOAlTCA KpOMe TUMoBbIX Npeobpa3oBaTeNibHbIX 4ENCTBUN, y4aCTUA 1 NOralieHns
akumim npeobpasoBaTesibHbIX 06WECTB 1 NX CMeHbl (0bMeHa) akumMsamMm 3aHOBO
co3faHHbIX obuwecTs.

AO penaTcsa Ha ABa BMAA:
OTKpPbITOro
3aKpbITOro Tuna.

YHUTapHble KOMMaHUN— KOMMep4YeCcKne opraHn3saumnm, y KOTopbiX HET npasa
CoBCTBEHHOCTN Ha 3apMKCUpPOBAHHOE 3@ HUMW BllagesibLueM nMyLLecTso[30].

YHUTapHblE KOMNAaHUN O0JIXXKHbI CO34aBaTbCA TOSIbKO PO, cybbekTamun PO,
MyHUUMManbHbIMKU 06pa3oBaHUAMU, KOTOPbIE A0JIKHbI ObITh BlagesbLuamMm
3a)MKCUPOBAHHOI0 3@ YHUTAPHbIMU NpeanpuaTuAMmn nMmyLiecTsa.

YHUTapHble KOMMNaHUN BlageT ocobon NpaBoCcnoOCOOHOCTHLIO.

CyLecTBYIOT KOMMaHUW Ha npaBe X038MNCTBEHHOIr0 BEAEHNA N Ha npaBe ornepaTmBHONro
yrnpasJsieHnd (nx ewe NMMEHYIT Ka3e€HHbIMNA I'Ipe,EI,I'IpI/IFITI/IFIMI/I).

MeXxx4y HUMU CYLLeCTBYIOT crefylume oTan4duns:

Ka3eHHoe npeannpuatme OoJXKHO (PopMUPOBATLCA TONbKO PO;
cybcmanapHyto OTBETCTBEHHOCTb MO A0JIFaM Ka3eHHOW KOMMNaHun HeceT PD;
Ka3eHHoe npefgnpusaTtne He npusHaeTcs 6aHKpOTOM;

Ka3eHHOoe npeanpuaTue nMeeT npasa e4uHONNYHO NPUHMMaTb peLeHns no
npon3BeLeHHON MPOAYKLMN, KOHEYHO, ECJIN 3TO HE NPOMMNCAHO B 3aKOHE UK NtoObIX
APYrux NpaBoBbIX aKTax;



Bnapgesiey 3aKpenjeHHoOro 3a sTum npeanpmnaTnem mMmyectsa MOXXET BbIHECTb NJIN
yOaJinTb, HENCrnoJibsyemMmoe nianm ncriosibsyemoe He rno HasHa4eHnw NMyLLecTBO.

Bnageney 3akpensieHHOro 3a YHUTapHbIM NpeanpuaTneM nMmyuiectsa MMeeT npaso:
OTKPbIBATb, 3aKpblBaTb NpeanpusTue;

Ha3Ha4yaTb OCHOBHbIE 3a4a4YM 1 onpenensTb yCTaB NpeanpuaTus;

onpenensATb opraHbl yripaBaeHus (QUpeKTopa) NpeanpusaTms;

nosyyaTb 4YacTb Npubblan NpeanpuaTua31].

Mpon3BOACTBEHHbLIN KoonepaTuB (apTenb) — AobpoBosibHOE 0bbeanHeHne ngen B
dopMe 4yneHcTBa 414 oCyLlecTBeHns obuwen nNnpon3BoaCTBEHHON NN XO3ANCTBEHHOWN
neaTenbHOCTU, KoTopasa ba3npyeTcsa Ha UX HENOCPEACTBEHHOM TPYAOBOM U KaKOM-Nnbo
OPYroM y4acTum, N CIMSHUN ero YaeHaMm NMMyLLL,eCTBEHHbIX MaeBbIX B3HOCOB[32].

KonmyecTBO y4aCTHUKOB HE MOXET BblTb MeHee 5.

Ka>kablh y4aCTHUK KoornepaTuea MMeeT OANH NOJIHOLUEHHbIV roJloc, He3aBUCUMO OT
napamMmeTpa NaeBOro B3HOCA, €C/ZIN B yCTaBe He NMPONMcaHo HUYEro NHOro.

npl/l6blflb M NMYLLIECTBO, KOTOpPOE OCTaeTCyd nocsie JInKkengaunm KoorepaTtmBa,
pa3spnensaeTcda Mexngy sceMun 4ieHamm, n 3aBNCUT B bonbwen cTeneHn oT CYMMbI
NM3Ha4aJIbHOIro BKJlaaa.

Ha y4acTHMKOB HanaraeTcs gononHuTenbHasa (cybcuanapHasa) oTBETCTBEHHOCTb MO
[oJIram KoorepaTuea.

MO>XHO AOMYCTUTb K Y4aCTUIO B MPON3BOACTBEHHOM KOOMEPATMBE TOJIbKO KOMUTETHI
(6e3 TpyaooBOro y4yacTusl), HO 3TO y4acTue He A0JIXKHO 3aHMMaTh 6onblue 25% naeBoro
¢oHaa koonepaTmBa. KaXabli y4aCTHUK NPOM3BOACTBEHHOIO KOoNepaTMBa UMeeT
NPenMyLLEeCcTBO Npu NOKYMNKe nas B UMyLLLecTBe KoonepaTuaa[33].

BbiCclunin opraH KoonepaTmea — obuiee cobpaHMe 4YNeHOB, OpraH TEKYyLero ynpaBjieHUs
(nnn) npeacepnatens. HabnwoaoatenbHbin CoBeT B 0653aTeNIbHOM NOpsiAKe CO34aeTCsa B
TOM KoonepaTuBe, B KOTOPOM HYMC0 ero 4ieHoB b6onbue 50. Npon3BoaCcTBEHHbIN
KoornepaTuB eCTb BO3MOXXHOCTb Npeobpa3oBaTb, €C/IN ero Y4seHbl B X03IAMCTBEHHOM
ToBapuLwecTBe nam obuwecTse NpUMMyT B 3TOM BOMNpoce eauHOrjacHoe peleHne[34].



K PO BkAtoYaeT B ceb5 NOSHbIN CMNNCOK OpraHn3aunoOHHO-NPaBoBbIX (OPM
KOMMepYeCcKnx topngnvecknx nuy, cnegoBaTesnlbHO, HUKaKune gpyrme opmsl
KOMMep4YeCKnX opraH1saunm cyulecTBoBaTb He MOryT.

2.2. lOpuavyecKkue nuua B BUae HeKOMMep4YeCcKux opraHmsauum

HekoMMep4yeckume opraHmsaumnm nMerT MecTo BbliTb U B OpraHnU3auMoOHHO-MPaBOBbIX
dopMax, KOTopble 4OCTAaTOYHO MOJIHO ONUCbIBAeTCA Kak B 'K, Tak 1 npo4nmm
henepanbHbIMN 3aKOHaMU. ['pa>kgaHCKMM Kogekc gonyckaeT BO3SMOXHOCTb
CYLLEeCTBOBaHUA N TaKNX BUAOB HEKOMMEPYECKUX OpraHmn3auni, Kak:

MoTpebutensCckuin kKoonepaTme — obbegNHEHME rpakaaH N LPULNYECKNX JNL Ha
[06pPOBOSILHOM OCHOBE U HAa OCHOBAHMW YNEHCTBA U Npecsiefyowmnx 3agady
yOOBJIETBOPEHNA MaTepurasbHbIX U OPYrnx NoTpebHOCTeN y4aCTHMKOB, KOTOpOe
peann3yeTcs C MOMOLLbIO CJIMSIHUS ero YJeHaMn UMYLLEeCTBEHHbIX NMaeBbiX B3HOCOB[35].

Ecnn KoonepaTnB Ha4YMHaeT HeCTwn y6bITKVI, €ero 4JjeHbl OOJ1KHbI MoraCcntTb Nx C NMOMoOLbIO
OOMNOJIHNTENbHbIX B3HOCOB. JInua, BCTYNMBLIKE B KOOMNepaTuB, HECYT OOMOJIHUTESIbHYIO
(cy6cv|u|/|apHy+o) OTBETCTBEHHOCTb MO BCEM 3a40JIXKEHHOCTAM KOOIMNeEpaTmBa B TOM 4Yuncriie
N HEBHECEHHON YaCTM AOMNOJIHUTENbHOIrO B3HOCA.

®oHA — He NpesiaratoLlias YeHCTBa HEKOMMepYecKas opraHn3auuns, opraHnM3oBaHHas
rpa>kgaHaMmun 1 (Mnun) LPPUANYECKUMN NNLAMKN Ha AO0OPOBOJIbHBIX MMYLLECTBEHHbIX
B3HOCAX, N Npecnenyrollas counanbHble, 6naroTBopUTesNbHbIE, KYJIbTYPHbIE,
obpa3oBaTesibHble N NHble 00LLEeCTBEHHbIE LLenn[36].

YypexaeHne — opraHusaums, chopMmpoBaHHas COBCTBEHHMKOM A8 OCYLLECTBAEHUS
yrnpaBAeHYeCKNX, CoLManbHO-KYIbTYPHbIX AN UHbIX PYHKLNIA HEKOMMEPYECKOro
XapakTepa 1 puHaHCUpyemas UM NOJIHOCTbIO UM YaCTUYHO.

YypexxaeHue BnafeeT NpuKpeneHHbIM K HeMY MMYLLLIECTBOM Ha NpaBe onepaTUBHOIO
yrnpaBsieHMs. YuypexaeHne gaeT oTBET No cBouM obsi3aTenbCTBaM, INLb HaXoAALWMMCS
B €ro MOCTAaHOBNEHUN AEHEXHbIMU cpeacTBaMu. ECim nx HegocTaTouyHO
[OMOJIHUTENbHYO (CybcnanapHyto) oTBETCTBEHHOCTb Mo ero oba3aTenbcTBaM bepeT Ha
cebsa Bnazenel, COOTBETCTBYIOLEro MMyLiecTsal37].

ObuwecTBEHHbIE N PeIUTMO3HbIE opraHu3aunmn (0bbeanHeHnsa) — no6pPoOBOJIbHbLIN COO3
nny, CobpaHHbIN B y4pPEXAEHHOM 3aKOHOM NopsaKke ANns yOoOB/ETBOPEHMNSA OYXOBHbIX NN
WHbIX HEMaTepuanbHbIX NoTpebHoCcTen[38].



ObbennHeHus ropngn4ecknx anu (accoumaumnm n coro3bl) — HekKoMMep4eckne
OopraHmsaunn, codgaBaeMblie OpNANHYECKNMIN JINLaMN 014 KOOPONHaUNWN NX
neatenbHoOCTU. KoMMepyeckme n HekoMMepyeckme opraHmsaumm He MOryT COBMeCTHO
Apyr C Apyrom co3faBaTb accoumaumm nam cor3bl[39].

CamocTosaTeNbHON Pa3HOBNAHOCTbLIO aCcCcoUuMaLUnn ABNAeTCA TOProBo-npoMblilLJIEHHAaA
nanaTtal40].

TMNMN npenctaBnseT cobon nobpoBoNbHOE CANAHNE Ha HaYaslaX YNeHCTBa KOMMepP4YeCcKmnxX
opraHu3aumm n NHOMBMAyaabHbIX NpeanpuHMMaTenen, OCHOBaAHHbLIX UMW C LLeNbio
noafep>XXKn pa3sBuTua npegnpuHMMaTenbCTBa, OpraHn3aunm B3amMmonencTemns
npeanpuHMMaTesnen, a Takxe npeacrtasseHnsa N 3aWnTbl UX NHTepecoB[41].

NHble 3aKOHbI 00MYCKalOT BO3MOXXHOCTb MOSABJIEHUSA TaKUX LOPUANYECKMNX NULL B OPME:
HEKOMMEPYECKNX NAPTHEPCTB 1 aBTOHOMHbIX HEKOMMEPYECKNX OpraHn3auuni;
TOProBO-NPOMbILLJIEHHbIX NanaT;

TOBapPHbIX BUpX;

TOBapMLLECTB COBCTBEHHNKOB XWUbS.

MHoOrne HekoMMep4yeckme opraHmsaLmm, No NpMMepy KoOMMepyecKnx, Ha3blBatoT cebs
KopnopaumnamMmm, noCTpoeHHbIM Ha MpuHLUUMNe 4JeHCTBa.

Cpeln HEKOMMEPYECKMX OpraHn3auUni TakXKe MOXKHO BCTPETUTb U lopuanYeckmne nuua,
KOTOpble He ABNSAIOTCA Kopropaunsamu. Yawe BCcero K HAM OTHOCAT POHAbI, YYPEXXOEHUNS
N aBTOHOMHbIE HEKOMMEpYeCKMe opraHm3saumnn[42].

ToBapuLWECTBOM COOBCTBEHHMKOB Wb CTAHOBUTCS OpraHu3aLuns, co3faHHas rno
NPUHLNNY YeHCTBa rpakgaHamu uan apyruMmm cobcTBeHHUKaMm XXunbs ons obuero
NCMNOJ/Ib30BaHNSA 06 BEKTOB HEABUXXMMOCTU, UMEIOLLIMXCSA Y HUX B COBCTBEHHOCTH,
o6cnyXKMBaoLWMX NPUHAANEXALLNE UM XKUJble NoMeLLeHnsA[43].

HekoMmMep4ecKM NapTHEPCTBOM CHYHMTAEeTCsd OCHOBAaHHOE Ha YJlIeHCTBe obbeanHeHmne
rpa>xxgaH n vopngnyecknx auny, cosgaHHoe nMnm an4d CooencTBusa CBOMMIN YieHaMun B
OOCTNXKEHNN HEKOMMEPYECKNX uenen nyTem ocywecTtBineHmnA HpeﬂﬂpMHMMaTeﬂbCKOﬂ
neatTenbHoCTun[44].

CamMoCTOATEIbHOM HEKOMMEPYECKOM OpraHmn3aumen CHMTaeTCcs opraHm3aumns, kKotopas
He MeeT YJIeHCTBa U BOCCO34aeTCs C NMOMOLLbIO MMYLLLECTBEHHbIX B3HOCOB y4peaunTenen



NN OKa3aHWS BCEBO3MOXXHbIX YC/YT (Ctofa BK/OYAOT U YCYr HEKOMMEPYEeCKOro
XapaKTepa) 1 cHMuTatowancs nosIHoNpPaBHbIM BlafaesblLeM CBOEro MMyLlecTaal45].

ToBapHOW BUpxel cYNTaAeTCa Co3AaHHOe Mo NPUHLNUMY YIeHCTBa 0bbeanHeHne
npegnpuHUMaTenein, OCHOBaHHOE UMW A8 OpraHn3aunn crneymasnbHbIX MyOanYHbIX
TOProB Mo npojaxke ornpenesieHHbIX TOBapoB[46].

CnepoBaTesibHO, Pa3HnUa Mexxay KoMmMep4YeCKNnMnM n HeKoMMep4eCKnMn opnagn4eckKnmMmm
JnMUuaMun 3aKJIl04aeTCd B CsieaytoemMm:

MNepBUYHas Leslb KOMMEPYECKUX OpraHnu3aunum — rnoayyeHme npmbsian, B oTanyme oT
HEKOMMEpPYECKUNX, KOTOPbIE MOrYT OCYLLECTBAATb NpeanpuHUMaTeNIbCKY0 OeATesIbHOCTb
NNWb NOTOMY, 4TO 3TO Heob6Xx0AMMO AN AOCTUXKEHUA Lenel, paan KOTOPbIX OHW
OCHOBaHBbI;

NpnBbbIJIb KOMMEPYECKUX OpraHn3auni 4enmTca Mexxay UM y4aCTHUKaMu, a npmbbinib
HEKOMMEpPYECKNX OpraHn3aunm naeTt Ha AOCTMXKEeHNEe Tex uenen, Ana NCnosiHeHns
KOTOPbIX OHW CO34aHbl;

KoOMMep4Yeckme opraHusaunm obnanatot obuien NpaBocnoCobHOCTbIO, HEKOMMEPYECKNEe
— cneyunanbHON;

KOMMepYecKmne opraHm3saumm MoryT co3aBaTbCs TOJIbKO B hOpMe XO35NCTBEHHbIX
TOBapuLLECTB 1 06LLeCcTB, NPON3BOACTBEHHbLIX KOONEPaTUBOB, FrOCY0AaPCTBEHHbLIX U
MYHULWNANbHbIX YHUTAPHbIX NPeanpusaTuin; a HeKoMmMmepyeckme — B oopMax,
npenycMoTpeHHbiX TK PO u gpyrumMmm 3akoHamu.

3aKJn4yeHue

NHCTUTYT IOpUANYECKOro NnLa crieayeT OTHOCUTb K CANCKY OCHOBHbLIX B POCCUNCKOM
rpa>kgaHCKoM npaBe. Ero 4acto onpenensioT, Kak COBOKYMHOCTb (MOACUCTEMY) HOPM,
yuypexxaatoLmx NpaBoCcnocobHOCTb LPUANYECKOrO SINLLA U BapUaHTbl ee OCYLLLEeCTBIIEHUS,
NopsAoK CO3[4aHUsA, peopraHn3aunmn 1 TMKBUAALUN IOPUANYECKUX JNL, @ TaKXe
0CO6EHHOCTU UX OPraHN3aLMOHHO-MPABOBLIX (DOPM.

O6LWMM NPUHLMMOM 01 BCEX IOPUANYECKNX JINL, OCTaeTCsa crieymanbHas
NpPaBoCcnocobHOCTb. YHUBEpPCasibHasA NPaBOCNOCOOHOCTb HOCUT XapaKTep UCKIIIOYEHUS 13
obLlero npaBuia n OeNCTBYET JINb B OTHOLUEHUN KOMMEPYECKNX HEroCyAapCTBEHHbIX



topUaNYeCcKux nud.

CywiecTBytouas B pOCCMNCKOM NMpaBoBeAEHUN CUCTEMA topuanyecknx nuny obycnosneHa
nepexogHbiM (0T LEHTPasIM30BaHHO YNPaB/sSeMoro K pbIHO4YHO-OpraHU3aLnOHHOMY)
XapakKTepoM COBPEMEHHON OTeYeCTBEHHON SKOHOMUKW. B ee cocTaBe COXpaHATCA
noaTomy npeobnagaHne B NJIaHOBOM X039NCTBE YHUTapPHbIE (FrOCyAapCTBEHHbIE U
MYHULUMMaNbHbie) NPOM3BOACTBEHHbIE NPeAnpUATUs, a TakXXe MHOrne apyrme
(HeKoMMepYecKune) opraHmlaunm — HeCcobCTBEHHUKIN (yH4peXxaeHuns), Npm3HaHmne
KOTOPbIX OPUANYECKMMN NNLAMU HE CBONCTBEHHO TPAAULNOHHOMY PbIHOYHOMY 060OpOTY.
Hapsny ¢ HUMK pa3BUBalOTCS, 3aHUMasA roCNOACTBYOLEe MeCcTo, obbl4Haa 4ns
PbIHOYHOW SKOHOMUKUN CYyOBEKTbI, aKLMOHEPHbIE U ApYrMe X035NCTBEHHbIe obLlecTBa, n
TOBapuULLIECTBa.

K HeKOMMepYeCcKM opraHm3aumnsamM 0THOCATCA NoTpebuTenbckmne KoornepaTuBsl,
06LEeCTBEHHbIE 1 PESINTNO3HbIE OpraHu3aumn (06beanHeHns), yuypexxaeHuns, hoHabl 1
Apyrve npsiMo NpeayCcMoTpPeHHbIe 3aKOHOM BUAbI OPUANYECKUX NuL, (HanpuMep,
TOProBO-MPOMbILLJIEHHbIE MaNlaTbl U HEKOMMEPYECKNE NapTHEPCTRA).

B 3aBMCMMOCTM OT NpaB yuypeaunTenen (yHacTHMKOB) LOpUANYECKNE NN Ha UMYLLECTBO,
3aKOH pa3fenseT BCe lopuanyeckue nmua Ha 3 rpynnbi:

B nepByto rpynny BXOASAT opnanyeckme nmua — cobctBeHHMKN. Bo BTOpyto rpynny
BKJII0YAIOTCA lOpUANYECKNE Nnua — He COBCTBEHHUKIN. K TpeTben rpyrnne OTHOCATCS
topnanyeckme nmua — cobCTBEHHMKN, HA NMYLLLECTBO KOTOPbIX UX yY4peanTenn
(YH4aCTHUKM) He COXPaHSAIOT HN 0643aTeNIbCTBEHHbIX, HM BELLHbIX MPaB.
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2006 7

CT. 121 TK; cT. 11 3aKOHa 0 HEKOMMepYeCKux opraHmsaumax T

CT. 1, 24, 25 3akoHa 0 ToBapuLeCcTBax COOCTBEHHUKOB Xunba T

n. 1 n 8 3akoHa 0 HEKOMMep4eckux opraHmsaumax T

CT. 10 3aKOHa 0 HEKOMMepYeCcKnx opraHmsaumax T

CT. 2 3aKoHa P® o ToBapHbIX bup>xax n bupxeson Toprosne T



